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Sec. 742.38. (A)(1) THE BOARD OF TRUSTEES OF THE PO-
LICE AND FIREMEN'S DISABILITY AND PENSION FUND
SHALL ADOPT RULES ESTABLISHING MINIMUM MEDICAL
TESTING AND DIAGNOSTIC STANDARDS OR PROCEDURES TO
BE INCORPORATED INTO PHYSICAL EXAMINATIONS ADMIN-
ISTERED BY PHYSICIANS TO PROSPECTIVE MEMBERS OF THE
FUND. THE STANDARDS OR PROCEDURES SHALL INCLUDE
DIAGNOSIS AND EVALUATION OF THE EXISTENCE OF ANY
HEART DISEASE, CARDIOVASCULAR DISEASE, OR RESPIRA-
TORY DISEASE. THE RULES SHALL SPECIFY THE FORM OF
THE PHYSICIAN'S REPORT AND THE INFORMATION TO BE
INCLUDEDINIT.

THE BOARD SHALL NOTIFY ALL EMPLOYERS OF THE
ESTABLISHMENT OF THE MINIMUM STANDARDS OR PROCE-
DURES AND SHALL INCLUDE WITH THE NOTICE A COPY OF

THE STANDARDS OR PROCEDURES. THE BOARD SHALL
NOTIFY ALL EMPLOYERS OF ANY CHANGES MADE TO THE
STANDARDS OR PROCEDURES. ONCE THE STANDARDS OR
PROCEDURES TAKE EFFECT, EMPLOYERS SHALL CAUSE
EACH PROSPECTIVE MEMBER OF THE FUND TO SUBMIT TO A
PHYSICAL EXAMINATION THAT INCORPORATES THE STAN-
DARDSOR PROCEDURES.

(2) DIVISION (AX2) OF THIS SECTION APPLIES TO AN EM-
PLOYEE WHO BECOMES A MEMBER OF THE FUND ON OR
AFTER THE DATE THE MINIMUM STANDARDS OR PROCE-
DURES DESCRIBED IN DIVISION (A)1) OF THIS SECTION TAKE
EFFECT. NOT LATER THAN THIRTY DAYS AFTER SUCH AN
EMPLOYEE BECOMES A MEMBER OF THE FUND, THE EM-
PLOYER SHALL FORWARD TO THE BOARD A COPY OF THE
PHYSICIAN'S REPORT OF A PHYSICAL EXAMINATION THAT
INCORPORATES THE STANDARDS OR PROCEDURES DE-
SCRIBED IN DIVISION (AX1) OF THIS SECTION. IF AN EMPLOY-
ER FAILS TO FORWARD THE REPORT, THE BOARD SHALL
ASSESS AGAINST THE EMPLOYER A FINE OF ONE HUNDRED

DOLLARSPERDAY, BEGINNING WITH THE FIRST DAY AFTER

THE DATE THE REPORT IS DUE AND ENDING ON THE LAST
DAY PRIOR TO THE DATE THE REPORT IS RECEIVED BY THE
BOARD. ANY AMOUNT DUE FROM AN EMPLOYER UNDER DI-
VISION (A)2) OF THIS SECTION MAY BE COLLECTED FROM
THE COUNTY AUDITOR IN THE SAME MANNER AS IS PRO-
VIDED IN SECTION 742.35 0F THE REVISED CODE.

(B) APPLICATION FOR A DISABILITY BENEFIT MAY BE
MADE BY A MEMBER OF THE FUND OR, IF THE MEMBER IS
INCAPACITATED AS DEFINED IN RULES ADOPTED BY THE
BOARD, BY A PERSON ACTING ON THE MEMBER'S BEHALF.
NOT LATER THAN FOURTEEN DAYS AFTER RECEIVING AN
APPLICATION FOR A DISABILITY BENEFIT FROM A MEMBER
OR APERSON ACTING ON BEHALF OF AMEMBER, THE BOARD
SHALL NOTIFY THE MEMBER'S EMPLOYER THAT AN APPLI-
CATION HAS BEEN FILED. THE NOTICE SHALL STATE THE
MEMBER’S POSITION OR RANK. NOT LATER THAN TWENTY-
EIGHT DAYS AFTER RECEIVING THE NOTICE OR FILING AN

APPLICATION ON BEHALF OF A MEMBER, THE EMPLOYER
SHALL FORWARD TO THE BOARD A STATEMENT CERTIFYING
THE MEMBER'S JOB DESCRIPTION AND ANY OTHER INFOR-
MATION REQUIRED BY THE BOARD TO PROCESS THE APPLI-
CATION.

IF THE MEMBER APPLYING FOR A DISABILITY BENEFIT
BECOMES A MEMBER OF THE FUND PRIOR TO THE DATE THE
MINIMUM STANDARDS OR PROCEDURES DESCRIBED IN DI-
VISION (A)1) OF THIS SECTION TAKE EFFECT, THE BOARD
MAY REQUEST FROM THE MEMBER'S EMPLOYER A COPY OF
THE PHYSICIAN'S REPORT OF THE MEMBER'S PHYSICAL EX-
AMINATION TAKEN ON ENTRY INTO THE POLICE OR FIRE

DEPARTMENT. NOT LATER THAN TWENTY-EIGHT DAYS
AFTER RECEIVING A REQUEST FROM THE BOARD, THE EM-
PLOYER SHALL FORWARD A COPY OF THE REPORTOR, IF THE
EMPLOYER DOES NOTHAVE A COPY OF THE REPORT, A WRIT-
TEN STATEMENT CERTIFYING THAT THE EMPLOYER DOES
NOT HAVE A COPY OF THE REPORT. IF AN EMPLOYER FAILS
TO FORWARD THE REPORT OR STATEMENT, THE BOARD
SHALL ASSESS AGAINST THE EMPLOYER A FINE OF ONE
HUNDRED DOLLARS PER DAY, BEGINNING WITH THE FIRST
DAY AFTER THE DATE THE REPORT OR STATEMENT IS DUE
AND ENDING ON THE LAST DAY PRIOR TO THE DATE THE
REPORT OR STATEMENT IS RECEIVED BY THE BOARD. ANY
AMOUNT DUE FROM AN EMPLOYER UNDER THIS DIVISION
MAY BE COLLECTED FROM THE COUNTY AUDITOR IN THE
SAME MANNER AS IS PROVIDED IN SECTION 742.35 OF THE
REVISED CODE. THE BOARD SHALL MAINTAIN THE INFOR-
MATION SUBMITTED UNDER THIS DIVISION AND DIVISION
(A)2)OF THISSECTION IN THE MEMBER’'SFILE.

(C) FOR PURPOSES OF DETERMINING UNDER DIVISION
(D) OF THIS SECTION WHETHER A MEMBER OF THE FUND IS
DISABLED, THE BOARD SHALL ADOPT RULES ESTABLISHING
OBJECTIVE CRITERIA UNDER WHICH THE BOARD SHALL
MAKE THE DETERMINATION. THE RULES SHALL INCLUDE
STANDARDSTHATPROVIDE FOR ALL OF THE FOLLOWING:

(1) EVALUATING A MEMBER'S ILLNESS OR INJURY ON
WHICH AN APPLICATION FOR DISABILITY BENEFITS IS
BASED;

(2) DEFINING THE OCCUPATIONAL DUTIES OF A POLICE
OFFICER ORFIREFIGHTER;

(3) PROVIDING FOR THE BOARD TO ASSIGN COMPETENT
AND DISINTERESTED PHYSICIANS AND VOCATIONAL
EVALUATORSTO CONDUCT EXAMINATIONS OF AMEMBER,;

(4) REQUIRING A WRITTEN REPORT FOR EACH DISABIL-
ITY APPLICATION THAT INCLUDES A SUMMARY OF FIND-
INGS, MEDICAL OPINIONS, INCLUDING AN OPINION ON
WHETHER THE ILLNESS OR INJURY UPON WHICH THE MEM-
BER'S APPLICATION FOR DISABILITY BENEFITS IS BASED
WAS CAUSED OR INDUCED BY THE ACTUAL PERFORMANCE
OF THE MEMBER'S OFFICIAL DUTIES, AND ANY RECOMMEN-
DATIONSOR COMMENTS BASED ON THE MEDICAL OPINIONS;
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(5) PROVIDING FOR THE BOARD TO CONSIDER THE MEM-
BER’SPOTENTIAL FOR RETRAINING OR REEMPLOYMENT.

(D) THIS DIVISION DOES NOT APPLY TO MEMBERS OF THE
FUND WHO HAVE ELECTED TO RECEIVE BENEFITS AND
PENSIONS IN ACCORDANCE WITH DIVISION (A) OR (B) OF SEC-
TION 742.37 OF THE REVISED CODE OR FROM A POLICE RE-
LIEF AND PENSION FUND OR A FIREMEN'S RELIEF AND PEN-
SION FUND IN ACCORDANCE WITH THE RULES OF THAT
FUND IN FORCE ON APRIL 1, 1947.

(1) ASUSED IN DIVISION (D)1) OF THISSECTION:

(a ) “TOTALLY DISABLED” MEANS A MEMBER OF THE
FUNDISUNABLE TOPERFORM THE DUTIES OF ANY GAINFUL
OCCUPATION FOR WHICH THE MEMBER IS REASONABLY FIT-
TED BY TRAINING, EXPERIENCE, AND ACCOMPLISHMENTS.
ABSOLUTE HELPLESSNESS IS NOT A PREREQUISITE OF BE-
INGTOTALLY DISABLED.

(b) “PERMANENTLY DISABLED” MEANS A CONDITION OF
DISABILITY FROM WHICH THERE IS NO PRESENT INDICA-
TION OF RECOVERY.

A MEMBER OF THE FUND WHO IS PERMANENTLY AND
TOTALLY DISABLED ASTHE RESULT OF THE PERFORMANCE
OF THE MEMBER’S OFFICIAL DUTIES AS A MEMBER OF A
POLICE OR FIRE DEPARTMENT SHALL BE PAID ANNUAL DIS-
ABILITY BENEFITS IN ACCORDANCE WITH DIVISION (A) OF
SECTION 742.39 OF THE REVISED CODE. IN DETERMINING
WHETHER A MEMBER OF THE FUND IS PERMANENTLY AND
TOTALLY DISABLED, THE BOARD SHALL CONSIDER STAN-
DARDS ADOPTED UNDER DIVISION (C) OF THIS SECTION AP-
PLICABLE TOTHE DETERMINATION.

(2) A MEMBER OF THE FUND WHO IS PARTIALLY DIS-
ABLED ASTHE RESULT OF THE PERFORMANCE OF THE MEM-

BER’S OFFICIAL DUTIES AS A MEMBER OF A POLICE OR FIRE.

DEPARTMENT SHALL, IF THE DISABILITY PREVENTS THE
MEMBER FROM PERFORMING THOSE DUTIES AND IMPAIRS
THE MEMBER’S EARNING CAPACITY, RECEIVE ANNUAL DIS-
ABILITY BENEFITS IN ACCORDANCE WITH DIVISION (B) OF
SECTION 742.39 OF THE REVISED CODE. IN DETERMINING
WHETHER A MEMBER OF THE FUND IS PARTIALLY DIS-
ABLED, THE BOARD SHALL CONSIDER STANDARDS ADOPTED
UNDER DIVISION (C) OF THIS SECTION APPLICABLE TO THE
DETERMINATION.

(3) A MEMBER OF THE FUND WHO IS DISABLED AS A
RESULT OF HEART DISEASE OR ANY CARDIOVASCULAR OR
RESPIRATORY DISEASE OF A CHRONIC NATURE, WHICH DIS-
EASE OR ANY EVIDENCE OF WHICH DISEASE WAS NOT RE-
VEALED BY THE PHYSICAL EXAMINATION PASSED BY THE
MEMBER ON ENTRY INTO THE DEPARTMENT, IS PRESUMED
TO HAVE INCURRED THE DISEASE WHILE PERFORMING THE
MEMBER’S OFFICIAL DUTIES, UNLESS THE CONTRARY IS
SHOWN BY COMPETENTEVIDENCE.

(4) AMEMBER OF THE FUND WHO HAS COMPLETED FIVE
OR MORE YEARS OF ACTIVE SERVICE IN A POLICE OR FIRE
DEPARTMENT AND HAS INCURRED A DISABILITY NOT CAUS-
ED OR INDUCED BY THE ACTUAL PERFORMANCE OF THE
MEMBER'S OFFICIAL DUTIES AS A MEMBER OF THE DEPART-
MENT, OR BY THE MEMBER’S OWN NEGLIGENCE, SHALL IF
THE DISABILITY PREVENTS THE MEMBER FROM PERFORM-

ING THOSE DUTIES AND IMPAIRS THE MEMBER'S EARNING

CAPACITY, RECEIVE ANNUAL DISABILITY BENEFITS IN AC-
CORDANCE WITH DIVISION (C) OF SECTION 742.39 OF THE
REVISED CODE. IN DETERMINING WHETHER A MEMBER OF
THE FUND IS DISABLED. THE BOARD SHALL CONSIDER
STANDARDS ADOPTED UNDER DIVISION (C) OF THIS SECTION
APPLICABLE TOTHE DETERMINATION. .

(5) THE BOARD SHALL NOTIFY A MEMBER OF ITS FINAL
ACTION AWARDING A DISABILITY BENEFIT TO THE MEMBER
WITHIN THIRTY DAYS OF THE FINAL ACTION. THE NOTICE
SHALL BE SENT BY CERTIFIED MAIL, RETURN RECEIPT RE-
QUESTED. NOT LATER THAN NINETY DAYS AFTER RECEIPT
OF NOTICE FROM THE BOARD, THE MEMBER SHALL ELECT,
ON AFORMPROVIDED BY THE BOARD, EITHER TO ACCEPT OR
WAIVE THE DISABILITY BENEFIT AWARD. IF THE MEMBER
ELECTS TO WAIVE THE DISABILITY BENEFIT AWARD OR
FAILS TO MAKE AN ELECTION WITHIN THE TIME PERIOD,
THE AWARD IS RESCINDED. AMEMBER WHO LATER SEEKS A
DISABILITY BENEFIT AWARD SHALL BE REQUIRED TO MAKE
A NEW APPLICATION, WHICH SHALL BE DEALT WITH IN AC-
CORDANCE WITH THE PROCEDURES USED FOR ORIGINAL
DISABILITY BENEFIT APPLICATIONS.

A PERSON IS NOT ELIGIBLE TO APPLY FOR OR RECEIVE
DISABILITY BENEFITS UNDER THIS DIVISION, SECTION
742.39 OF THE REVISED CODE, OR DIVISION (CX2), (3), (4), OR (5)
OF FORMER SECTION 742.37 OF THE REVISED CODE UNLESS
THE PERSON IS A MEMBER OF THE FUND ON THE DATE ON
WHICH THE APPLICATION FOR DISABILITY BENEFITS IS
SUBMITTED TOTHE FUND.

WITH THE EXCEPTION OF PERSONS WHO MAY MAKE
APPLICATION FOR INCREASED BENEFITS AS PROVIDED IN
DIVISION (2) OR (4) OF THIS SECTION OR DIVISION (C)@3) OR (5)
OF FORMER SECTION 742.37 OF THE REVISED CODE ON OR
AFTER JULY 24, 1986, OR PERSONS WHO MAY MAKE APPLICA-
TION FOR BENEFITS AS PROVIDED IN SECTION 742.26 OF THE
REVISED CODE, NO PERSON RECEIVING A PENSION OR
BENEFIT UNDER THIS SECTION OR DIVISION (C) OF FORMER
SECTION 742.37 OF THE REVISED CODE MAY APPLY FOR ANY
NEW,CHANGED, ORDIFFERENT BENEFIT.
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